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3XUVXDQW� WR� 3D�� 5�� $SS�� 3�� ������ 3ODLQWLIIV�$SSHOODQWV �´$SSHOODQWVµ� RU� WKH�

´%HUJVµ���UHVSHFWIXOO\�UHTXHVW�WKDW�WKLV�&RXUW�JUDQW�UHDUJXPHQW�DQG�RU��UHFRQVLGHUDWLRQ�

RI�WKH�SHU�FXULDP RUGHU�HQWHUHG�RQ�$XJXVW�����������FRS\�DWWDFKHG���GLVPLVVLQJ�WKH�DSSHDO�

RI�WKH�%HUJV��SUHVXPDEO\�OHDYLQJ�LQ�SODFH�WKH�-XQH���������2UGHU�RI�WKH�6XSHULRU�&RXUW�

RI� 3HQQV\OYDQLD�� YDFDWLQJ� WKH� ������������ MXGJPHQW� HQWHUHG� $SULO� ���� ����� DJDLQVW�

1DWLRQZLGH�E\�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HUNV�&RXQW\���6HH�%HUJ�Y��1DWLRQZLGH�0XW��

,QV��&R�������$��G�������������3D��6XSHU� ����� �´%HUJ�,,µ��

2Q� 1RYHPEHU� ���� ������ VL[� RI� WKH� VHYHQ� MXVWLFHV� RI� WKLV� &RXUW� KHDUG� RUDO�

DUJXPHQW�GXH�WR�WKH�UHFXVDO�RI�-XVWLFH�'RQRKXH��ZKR�SDUWLFLSDWHG�DV�D�6XSHULRU�&RXUW�

-XGJH�LQ�%HUJ�Y��1DWLRQZLGH�0XW��,QV��&R������$��G�������3D��6XSHU������� �´%HUJ�,µ����2Q�

$XJXVW�����������WKLV�&RXUW�HQWHUHG�LWV�SHU�FXULDP�RUGHU�GLVPLVVLQJ�WKH�DSSHDO��ILOLQJ�ERWK�

DQ�2SLQLRQ� LQ�6XSSRUW�RI�$IILUPDQFH� �´2,6$µ��RI� WKH�GHFLVLRQ� LQ�%HUJ� ,, E\�&KLHI�

-XVWLFH�6D\ORU� MRLQHG�E\�-XVWLFH�%DHU� DQG DQ�2SLQLRQ�LQ�6XSSRUW�RI�5HYHUVDO��´2,65µ��

RI�%HUJ�,,�E\�-XVWLFH�:HFKW� MRLQHG�E\�-XVWLFH�0XQG\���

$33/,&$7,21�)25�5($5*80(17

7KH�LVVXH�SUHVHQWHG�KHUH�UHODWHV�WR�WKH�XQLTXH�ZRUGLQJ�RI�WKH�$XJXVW����������

SHU� FXULDP�RUGHU�GLVPLVVLQJ�WKLV�DSSHDO�� �6XFFLQFWO\�VWDWHG��ZKHUH�DOORZDQFH�RI�DSSHDO�

RFFXUV�RQ�WKH�YRWHV�RI�VL[�-XVWLFHV�DQG�WKH�DSSHDO�LV�SUHVHQWHG�EHIRUH�VL[�MXVWLFHV�RQ�WKH�

PHULWV�YLD�RUDO�DUJXPHQW�DQG�EULHIV��PD\�IHZHU�WKDQ�IRXU�MXVWLFHV�HQWHU�D�SHU�FXULDP RUGHU�

GLVPLVVLQJ�WKH�DSSHDO��ZKHUH��DV�KHUH��WKHUH�LV�QR�LQGLFDWLRQ�WKDW�VDLG�GLVPLVVDO�LV�EDVHG�

XSRQ�D�ILQGLQJ�RI�D�PDMRULW\�RI�WKH�-XVWLFHV�ZKR�FRQVLGHUHG�WKH�DSSHDO� WKDW�WKH�DSSHDO�
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ZDV� ´LPSURYLGHQWO\� JUDQWHG�µ� RU� WKDW� WKH� GLVPLVVDO� UHVXOWHG� IURP� WKH� &RXUW� EHLQJ

HTXDOO\�RU�HYHQO\�GLYLGHG"��

6LQFH�WKH�$XJXVW����������2UGHU�VWDWHV�WKDW�WKH�&RXUW�ZDV�GLYLGHG�LQ�D�IDVKLRQ�

SUHYHQWLQJ� D� ´PDMRULW\� GLVSRVLWLRQ�µ� EXW� GRHV� QRW� VWDWH� WKDW� WKH� &RXUW� ZDV� HYHQO\�

GLYLGHG��DQG�JLYHQ�WKDW�D�TXRUXP�RI�WKH�PHPEHUV�RI�WKLV�&RXUW�FRQVLGHUHG�WKLV�DSSHDO�

LQ�WKH�ILUVW�LQVWDQFH��D�PDMRULW\�RI�WKRVH�VL[�-XVWLFHV ² IRXU���ZHUH�UHTXLUHG�WR�DJUHH WR�

WKH�HQWU\� RI�DQ�RUGHU�GLVPLVVLQJ�WKLV�DSSHDO�DV�´LPSURYLGHQWO\�JUDQWHG�µ�RU�WKH�$XJXVW�

���������2UGHU�RI�GLVPLVVDO�´VKRXOG�EH�GHHPHG�D�QXOOLW\�LQ�WKH�ILUVW�LQVWDQFH�µ��'RXJKHUW\�

Y��+HOOHU������$��G�����������3D���������DW�������6HH�DOVR ���3D��&�6�������F���UHTXLULQJ�D�

TXRUXP�LQ�RUGHU�WR�́ «WUDQVDFW�WKH�EXVLQHVV�RI�WKH�FRXUW�«µ���3D��5��$SS��3�������G�����

�UHTXLULQJ�DQ\�PDWWHU�KHDUG�RU�FRQVLGHUHG�E\�D�TXRUXP�RI�WKLV�&RXUW�´«EH�GHWHUPLQHG�

E\�DFWLRQ�RI�D�PDMRULW\�RI�WKH�MXGJHV�ZKR SDUWLFLSDWHG�LQ�WKH�KHDULQJ�RU�FRQVLGHUDWLRQ�

RI�WKH�PDWWHU «µ����

6HSDUDWHO\�FRPSOLFDWLQJ�PDWWHUV��WKLV�&RXUW�KDV�SUHYLRXVO\�QRWHG WKDW ZKHQ� LW� LV

HYHQO\�GLYLGHG��WKH�UHVXOW�LV�WKH�HQWU\�RI�´«D ILQDO SHU�FXULDP RUGHU�DIILUPLQJ�WKH�ORZHU�

FRXUW·V�MXGJPHQW³DQ�DFWLRQ�ZKLFK�PDLQWDLQV�WKH VWDWXV TXR RI�WKH�PDWWHU�SULRU�WR�WKH�

ILOLQJ�RI�WKH�DSSHDO�LQ�WKLV�&RXUW�µ��6SUDJXH�Y��&RUWHV������$��G���������3D������� �%DHU��-���

2SLQLRQ�LQ�6XSSRUW�RI�$IILUPDQFH���,G� DW�����´3(5�&85,$0��$1'�12:� WKLV���WK�

GD\� RI� 2FWREHU� ����� « 7KH� &RXUW� EHLQJ� HTXDOO\� GLYLGHG�� WKH� 2UGHU� RI� WKH�

&RPPRQZHDOWK�&RXUW�LV $)),50('�µ �%ROG�LQ�RULJLQDO��XQGHUOLQLQJ�DGGHG����6HH�DOVR

0LQHR�Y��7DQFLQL������$��G�������������3D������� �VDPH���%DHKU�%URV��Y��&RP�������$��G�



�

������3D������� �VDPH����,Q�WKH�SUHVHQW�FDVH��WKH�2UGHU�RI�GLVPLVVDO�GRHV�QRW�VWDWH������

WKDW�WKLV�&RXUW�ZDV�HYHQO\�RU�HTXDOO\�GLYLGHG��QRU�����WKDW�WKH�2UGHU�RI�WKH�6XSHULRU�

&RXUW�LQ�%HUJ�,, LV�DIILUPHG���,G���

7KH�2UGHU�RI�GLVPLVVDO��WKH�2,6$��DQG�2,65�GR�KDYH�RQH�WKLQJ�LQ�FRPPRQ��

QDPHO\��HDFK�FRQILUPV�WKDW�D�PDMRULW\�GLVSRVLWLRQ�FRXOG�QRW�EH�DWWDLQHG�DQG�LV�VLOHQW�

DERXW� ZKHWKHU� WKH� &RXUW� LV� HYHQO\� RU� HTXDOO\� VSOLW�� � ,G� 0RUHRYHU�� ZKLOH� LW� LV� ZHOO�

HVWDEOLVKHG� WKDW� LI� WKH�PDMRULW\� RI� WKH� MXGJHV� RI� DQ� DSSHOODWH� FRXUW� EHOLHYH� WKDW� WKH�

MXGJPHQW� RI� WKH� ORZHU� FRXUW VKRXOG� EH� DIILUPHG� EXW� DUH� XQDEOH� WR� DJUHH� XSRQ� WKH�

JURXQGV�WKHUHIRU��WKH�DSSHOODWH�FRXUW�VKRXOG GR�QR�PRUH�WKDQ�HQWHU�D�IRUPDO�MXGJPHQW�

RI�DIILUPDQFH�� \HW�LQ�WKLV�FDVH��WKLV�&RXUW�GLG�QRW�HQWHU�D�IRUPDO��RU�DQ\��MXGJPHQW�RI�

DIILUPDQFH RI WKH�2UGHU�RI�WKH�6XSHULRU�&RXUW�LQ�%HUJ�,,��OHDYLQJ�XQDQVZHUHG�HYHQ�WKH�

PRVW�EDVLF�TXHVWLRQ�UDLVHG�E\�WKH�$XJXVW����������2UGHU��GLG�IRXU�RI�WKH�VL[�-XVWLFHV�

ZKR�KHDUG�WKH�%HUJV·�DSSHDO�DJUHH�WKDW�WKH�-XQH���������2UGHU�RI�WKH�6XSHULRU�&RXUW�

VKRXOG� EH� DIILUPHG�� EXW� VLPSO\� ZHUH� XQDEOH� WR� DJUHH XSRQ� WKH� JURXQGV� IRU� VDLG�

DIILUPDQFH" 1HYHUWKHOHVV��VKRXOG�WKLV�&RXUW�QRW�EH�LQFOLQHG�WR�UHDFK�WKLV�TXHVWLRQ��IRU�

WKH�UHDVRQV�WKDW�IROORZ��WKLV�&RXUW�VKRXOG�VWLOO�JUDQW�WKH�$SSOLFDWLRQ�IRU�5HFRQVLGHUDWLRQ�

DQG�UHPDQG�WKLV�FDVH�WR�WKH�6XSHULRU�&RXUW�IRU�UHVROXWLRQ�RI�DQ\�UHPDLQLQJ�DSSHOODWH�

� 6HH 5LFKH\� Y��<RUN�&W\��1DW��%DQN�� ���$��G������ ���� �3D�� 6XSHU�� ������� ���6WDQGDUG�3HQQV\OYDQLD�
3UDFWLFH��G����������´$IILUPDQFH�ZKHUH�FRXUW�LV�HTXDOO\�GLYLGHG�RU�XQDEOH�WR�DJUHH�µ����6HH�DOVR����3D��
&�6��������GHILQLQJ�´$SSHOODWH�&RXUWµ�WR�LQFOXGH�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�
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LVVXHV�RU�ZLWK�LQVWUXFWLRQV�IRU�WKDW�FRXUW�WR�UHPDQG�WKH�FDVH�WR�WKH�7ULDO�&RXUW�IRU�D�

QHZ�WULDO�EHIRUH�D�GLIIHUHQW�WULDO�MXGJH�

$33/,&$7,21�)25�5(&216,'(5$7,21

3D��5��$SS��3������GHILQHV�´5HDUJXPHQWµ�WR�LQFOXGH�UHFRQVLGHUDWLRQ��7KH�%HUJV�

UHVSHFWIXOO\�UHTXHVW�UHFRQVLGHUDWLRQ DQG�DPHQGPHQW�RI�WKLV�&RXUW·V�$XJXVW����������

2UGHU�WR�DOORZ�WKH�6XSHULRU�&RXUW�WR�DGGUHVV�1DWLRQZLGH·V�FODLPV�RI�ELDV�RI�WKH�WULDO�

MXGJH�DQG�ZKHWKHU�WKRVH�ELDV�FODLPV��LI�VXEVWDQWLDWHG��UHTXLUH�WKDW�WKH�SDUWLHV�EH�JUDQWHG�

D�QHZ�WULDO�EHIRUH�DQ�LPSDUWLDO�WULEXQDO�DV�RSSRVHG�WR�KDYLQJ�WKH�6XSHULRU�&RXUW��DQ�

LQWHUPHGLDWH��HUURU�FRUUHFWLQJ�FRXUW� VLPSO\�RYHUWXUQ�WKH�7ULDO�-XGJH·V�GHFLVLRQ�LQ�ZKROH�

DQG�QXOOLI\�WKH�7ULDO�&RXUW·V�YHUGLFW LQ�WKH�QDPH�RI�YLQGLFDWLQJ�1DWLRQZLGH·V�GXH�SURFHVV�

ULJKWV�WR�D�IDLU�WULDO��ZKLOH�VLPXOWDQHRXVO\�WUDPSOLQJ�WKH�LGHQWLFDO�ULJKWV�RI�WKH�%HUJV���,Q�

WKH�ILQDO�DQDO\VLV��HQWU\�RI�-129�E\�WKH�6XSHULRU�&RXUW��D�FRXUW�RI�HUURU�FRUUHFWLRQ��LV�

QRW�WKH�SURSHU�UHPHG\�WR�D�ILQGLQJ�RI�MXGLFLDO�ELDV�EHFDXVH�LW�YLRODWHV�WKH�YHUGLFW�ZLQQHU·V�

GXH�SURFHVV�ULJKW�WR�D�WULDO��DQ\�WULDO��EHIRUH�DQ�LPSDUWLDO�WULEXQDO�

,W�LV�D[LRPDWLF�WKDW��´WKHUH�DUH�WZR�EDVHV�XSRQ�ZKLFK�D�MXGJPHQW�Q�R�Y��
FDQ�EH�HQWHUHG��RQH��WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ��
DQG�RU�WZR��WKH�HYLGHQFH�ZDV�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV�FRXOG�
GLVDJUHH� WKDW� WKH� RXWFRPH� VKRXOG� KDYH� EHHQ� UHQGHUHG� LQ� IDYRU� RI� WKH�
PRYDQW�µ�0RXUH�Y��5DHXFKOH������3D�����������$��G�������������3D��������
�FLWDWLRQV�RPLWWHG�� 7R�XSKROG�-129�RQ�WKH�ILUVW�EDVLV��ZH�PXVW�UHYLHZ�
WKH�UHFRUG�DQG�FRQFOXGH�´WKDW�HYHQ�ZLWK�DOO�WKH�IDFWXDO�LQIHUHQFHV�GHFLGHG�
DGYHUVH�WR�WKH�PRYDQW�WKH�ODZ�QRQHWKHOHVV�UHTXLUHV�D�YHUGLFW�LQ�KLV�IDYRU��
ZKHUHDV� ZLWK WKH� VHFRQG� >ZH@� UHYLHZ� WKH� HYLGHQWLDU\� UHFRUG� DQG�
>FRQFOXGH@�WKDW�WKH�HYLGHQFH�ZDV�VXFK�WKDW�D�YHUGLFW�IRU�WKH�PRYDQW�
ZDV�EH\RQG�SHUDGYHQWXUH�µ
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,G��6HH�5RKP�	�+DDV�&R��Y��&RQW·O�&DV��&R�������$��G�������������3D���������HPSKDVLV�

DGGHG�� 6HH�DOVR�1HOVRQ�Y��$LUFR������$��G�����������3D��6XSHU���������HQ�EDQF���

'XULQJ�SUH�WULDO�SURFHHGLQJV ERWK�SDUWLHV�DJUHHG�WR�XVH�WKH�UHFRUG�IURP�WKH�SULRU�

WULDO�LQ�OLHX�RI�FDOOLQJ�WKRVH�ZLWQHVVHV�WR�WHVWLI\�DJDLQ� 2,65�DW����DQG�2,6$�DW������7KH�

FRXUWV� RI� WKLV� &RPPRQZHDOWK� KDYH� ORQJ� KHOG� WKDW� ZKHUH� D� VHFRQG� MXGJH� PDNHV�

FUHGLELOLW\� ILQGLQJV DQG� UHQGHUV� D� YHUGLFW� LQ� D� QRQ�MXU\� WULDO� EDVHG� XSRQ� WUDQVFULEHG�

WHVWLPRQ\��WKRVH�FUHGLELOLW\�ILQGLQJV�DUH�WR�EH�JLYHQ�WKH�VDPH�ZHLJKW�DV�LI�WKH�ZLWQHVVHV�

WHVWLILHG� LQ�SHUVRQ� VR� ORQJ� DV� WKH� SDUWLHV� DJUHH� WKDW� WKH� VHFRQG� MXGJH�PD\� UHQGHU� D�

GHFLVLRQ�RQ�WKH�WUDQVFULSWV� ,Q�WKH�IDFH�RI�VXFK�DQ�DJUHHPHQW�WR�SURFHHG��D�VXEVHTXHQW�

SRVW�YHUGLFW�REMHFWLRQ�E\�WKH�YHUGLFW�ORVHU�WR�WKH�FUHGLELOLW\�ILQGLQJV�RI�WKH�VHFRQG�MXGJH�

LV�ZDLYHG���6HH�&UR\OH�Y��'HOODSH������$��G������3D��6XSHU����������6HH�DOVR %URZQ�Y��+DOSHUQ��

����$��G������3D��6XSHU���������+\PDQ�Y��%RURFN������$��G�����������3D��6XSHU��������

7KH�LVVXH�VKRXOG�WKXV�EH�ZKHWKHU�-XGJH�6SUHFKHU·V�ILQGLQJV�PXVW�EH�VHW�DVLGH�EHFDXVH

RI�D�SHUFHLYHG�ELDV�DJDLQVW�1DWLRQZLGH�DQG�QRW�EHFDXVH�-XGJH�6SUHFKHU�UHDG�WUDQVFULSWV��

´7KH�)RXUWHHQWK�$PHQGPHQW�SURKLELWV�D�VWDWH�IURP�¶GHSULY>LQJ@�DQ\�SHUVRQ�RI�

OLIH��OLEHUW\��RU�SURSHUW\��ZLWKRXW�GXH�SURFHVV�RI�ODZ�· 8�6��&RQVW��DPHQG��;,9������µ��6HH

:DOODFH�Y��3RZHOO��1R�������FY�����������8�6��'LVW��/(;,6��������DW�����0�'��3D��-XO\�

�,Q� WKH� FDVH� VXE� MXGLFH�� -XGJH� )LW]JHUDOG�� DVVLJQHG� WR� WKH� ILUVW� ��MXGJH� SDQHO�� GLVDJUHHG� ZLWK� -XGJH�
6WDELOH·V�GLVSRVLWLRQ�RI�WKH�FDVH��6HH 0D\����������SHU�FXULDP 2UGHU��-XGJH�6WHYHQV��DVVLJQHG�WR�WKH�QHZ�
SDQHO��DOVR�GLVDJUHHG�ZLWK�-XGJH�6WDELOH��6HH %HUJ�,,� ����$��G�DW�������6WHYHQV��-���GLVVHQWLQJ�� ,W�LV�WKXV�
FOHDU�-129�ZDV�LPSURSHU�EHFDXVH�UHDVRQDEOH�PLQGV�GLVDJUHHG�



�

���������� ´·7KH�'XH�3URFHVV�&ODXVH�HQWLWOHV�D�SHUVRQ�WR�DQ�LPSDUWLDO�DQG�GLVLQWHUHVWHG�

WULEXQDO�LQ�ERWK�FLYLO�DQG�FULPLQDO�FDVHV�·µ��,G� DW�������TXRWLQJ 0DUVKDOO Y��-HUULFR������

8�6���������������������´,QGHHG��¶LW�LV�D[LRPDWLF�WKDW� ¶>D@�IDLU�WULDO�LQ�D�IDLU�WULEXQDO�LV�D�

EDVLF�UHTXLUHPHQW�RI�GXH�SURFHVV�··µ��,G� FLWLQJ &DSHUWRQ�Y��$�7��0DVVH\�&RDO�&R�������8�6��

������������TXRWLQJ ,Q�UH�0XUFKLVRQ������8�6�������������������

$SDUW�IURP�WKH�&RQVWLWXWLRQ�RI�WKH�8QLWHG�6WDWHV·�GXH�SURFHVV�JXDUDQWHH�WR�D�WULDO�

EHIRUH�DQ�LPSDUWLDO�DQG�GLVLQWHUHVWHG�WULEXQDO��WKLV�&RXUW�LQ�RSLQLQJ�XSRQ�WKH�JXDUDQWHHV�

RI�WKH�&RQVWLWXWLRQ�RI�3HQQV\OYDQLD�VWDWHG�

7KH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� GLUHFWV� WKDW� WKH� FRXUWV� VKDOO� SURYLGH�
UHPHGLHV� ´E\� GXH� FRXUVH� RI� ODZ�� DQG� ULJKW� DQG� MXVWLFH� >DUH� WR� EH@�
DGPLQLVWHUHG� ZLWKRXW� VDOH�� GHQLDO� RU� GHOD\�µ 3$�� &2167�� DUW�� ,�� �� ����
$UWLFOH� 9� HPSRZHUV� WKLV� &RXUW� ZLWK� ´JHQHUDO� VXSHUYLVRU\� DQG�
DGPLQLVWUDWLYH�DXWKRULW\�RYHU�DOO�WKH�FRXUWV�DQG�MXVWLFHV�RI�WKH�SHDFH�«�µ�
3$��&2167��DUW�9�������D���7KLV�&RXUW�SUHYLRXVO\�KDV� UHFRJQL]HG� WKDW�
HYHQ�WKH�́ DSSHDUDQFH�RI�LPSURSULHW\�LV�VXIILFLHQW�MXVWLILFDWLRQ�IRU�WKH�JUDQW�
RI�QHZ�SURFHHGLQJV�EHIRUH� DQRWKHU� MXGJH� �� �� �� ��$� MXULVW·V� LPSDUWLDOLW\� LV�
FDOOHG�LQWR�TXHVWLRQ�ZKHQHYHU�WKHUH�DUH�IDFWRUV�RU�FLUFXPVWDQFHV�WKDW�PD\�
UHDVRQDEO\� TXHVWLRQ� WKH� MXULVW
V� LPSDUWLDOLW\� LQ� WKH�PDWWHU�µ ,Q� ,QWHUHVW� RI�
0F)DOO������3D����������$��G��������������3D���������7KH 0F)DOO &RXUW�
IXUWKHU�H[SODLQHG�WKDW��́ >D@�WULEXQDO�LV�HLWKHU�IDLU�RU�XQIDLU��7KHUH�LV�QR�QHHG�
WR� ILQG� DFWXDO� SUHMXGLFH�� EXW� UDWKHU�� WKH� DSSHDUDQFH� RI� SUHMXGLFH� LV�
VXIILFLHQW�WR�ZDUUDQW�WKH�JUDQW�RI�QHZ�SURFHHGLQJV��$�WULDO� MXGJH�VKRXOG�
QRW� RQO\� DYRLG� LPSURSULHW\� EXW� PXVW� DOVR� DYRLG� WKH� DSSHDUDQFH� RI�
LPSURSULHW\�µ ,G��DW������1RWDEO\��LQ�0F)DOO��WKLV�&RXUW�VWUHVVHG�WKDW�LW�ZDV�
QRW�UHO\LQJ�´RQ�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�RU�IHGHUDO�FDVH�ODZ�µ LG��DW�
���� Q���� LQ HQIRUFLQJ� WKHVH� SUHFHSWV�� 6LPLODUO\�� ZH�PDGH� FOHDU� WKDW� WKH�
DZDUG�RI�QHZ�SURFHHGLQJV�LQ�0F)DOO ZDV�QRW�SUHGLFDWHG�RQ�D�ILQGLQJ�RI�D�

� 7KH�FDVH�RI�:DOODFH�Y��3RZHOO LV�PRUH�FROORTXLDOO\�NQRZQ�DV�WKH�´.LGV�IRU�&DVKµ�FDVH��WKH�DOOHJDWLRQV�
RI�ZKLFK�LQFOXGHG�D FULPLQDO�FRQVSLUDF\�UHODWHG�WR�WKH�FRQVWUXFWLRQ�RI�MXYHQLOH�GHWHQWLRQ�IDFLOLWLHV��DQG�
VXEVHTXHQW�GHWDLQPHQW�RI� MXYHQLOHV� LQ� WKHVH� IDFLOLWLHV��RUFKHVWUDWHG�E\� WZR�IRUPHU�/X]HUQH�&RXQW\�
&RXUW� RI� &RPPRQ� 3OHDV� MXGJHV�� 0LFKDHO� &RQDKDQ� DQG� 0DUN� &LDYDUHOOD�� ZKR� DOOHJHGO\� UHFHLYHG�
PLOOLRQV�RI�GROODUV�LQ�H[FKDQJH�IRU�WKHLU�RUFKHVWUDWLRQ�RI�WKH�VDLG�FRQVSLUDF\���,G�



�

GXH�SURFHVV�YLRODWLRQ��,G��DW������0F)DOO SURFHHGHG�DV�DQ�H[HUFLVH�RI�WKLV�
&RXUW·V�LQKHUHQW�FRQVWLWXWLRQDO�SRZHUV�JRYHUQLQJ�MXGLFLDO�DGPLQLVWUDWLRQ��
6HH 3$��&2167��DUW�9�������D��

-RVHSK�Y��6FUDQWRQ�7LPHV�/�3�������$��G��������������3D�����������7KH�-RVHSK�&RXUW�ZHQW�

RQ�WR�VWDWH�WKDW��́ ,W�EHDUV�UHSHDWLQJ��D�MXULVW�LV�HLWKHU�IDLU�RU�XQIDLU��WKHUH�DUH�QR�DFFHSWDEOH�

JUDGDWLRQV�µ ,G� DW�������3ULRU�WR�WKH�GLVFRYHU\�RI�WKH�FULPLQDO�FRQVSLUDF\�ZKLFK�LQIHFWHG�

IRUPHU� -XGJH� &LDYDUHOOD·V� LPSDUWLDOLW\�� WKH� -RVHSK FDVH� ZHQW� WR� WULDO� EHIRUH� -XGJH�

&LDYDUHOOD�VLWWLQJ�ZLWKRXW�D�MXU\���$W WKH�FRQFOXVLRQ�RI�WKH�WULDO�-XGJH�&LDYDUHOOD�HQWHUHG�

D YHUGLFW�LQ�IDYRU�RI�3ODLQWLIIV�DQG�DJDLQVW�'HIHQGDQWV�LQ�WKH�WRWDO�DPRXQW�RI��������������

,G� 'HVSLWH�ILQGLQJ�WKDW�&LDYDUHOOD�DQG�&RQDKDQ·V�FULPLQDO�FRQVSLUDF\�LQIHFWHG�WKH�WULDO�

ZLWK�WKH�DSSHDUDQFH�RI�LPSURSULHW\��WKLV�&RXUW�GLG�QRW�HQGRUVH�WKH�UHPHG\�RI VLPSO\�

YDFDWLQJ�WKH�YHUGLFW�IRU�SODLQWLIIV�DQG�JUDQWLQJ�D�-129�RQ�EHKDOI�RI�GHIHQGDQWV���,QVWHDG�

WKLV�&RXUW��RUGHUHG�D�QHZ�WULDO�GHVSLWH�WKH�IDFW�WKDW�WKH�SODLQWLIIV·�FRXQVHO�LQ�WKDW�FDVH�

ZDV�ZHOO�DZDUH�RI�WKH�LPSURSULHW\�WKDW�KDG�LQIHFWHG�WKH�WULEXQDO���$FFRUGLQJO\��HYHQ�LQ�

WKH�IDFH�RI�SHUKDSV�WKH�ZRUVW�FDVH�RI�MXGLFLDO�VFDQGDO�LQ�WKLV�&RPPRQZHDOWK��WKLV�&RXUW�

GLG�QRW�HQGRUVH�D�ZKROHVDOH�UHYHUVDO�RI�WKH�WKHQ�FRQYLFWHG�WULDO�MXGJH·V�YHUGLFW�WR�WKH�

EHQHILW�RI�WKH�GHIHQGDQWV���,W�RUGHUHG�D�QHZ�WULDO���,G� DW ��������

,Q�WKH�2,6$��&KLHI�-XVWLFH�6D\ORU�GHWHUPLQHG�WKDW�GHIHUHQFH�QHHG�QRW�EH�JLYHQ�

WR�WKH�WULDO�FRXUW·V�ILQGLQJV� LQ�WKLV�FDVH�EHFDXVH�WKH�WULDO� MXGJH�ZDV�D�VXEVWLWXWH�MXGJH�

SHUIRUPLQJ�D�FROG�UHFRUG�UHYLHZ��WKH�WULDO�MXGJH·V�PHPRUDQGXP�GHFLVLRQ�LWVHOI UDLVHG�

� 7KH�-RVHSK FDVH�ZDV�D�VHSDUDWH�FDVH�DULVLQJ�RXW�RI�WKH�DOOHJHG�FULPLQDO�FRQVSLUDF\�EHWZHHQ�IRUPHU�
/X]HUQH�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV�-XGJHV�&RQDKDQ�DQG�&LDYDUHOOD���,G�



�

WKH�VSHFWHU�RI�´FRORUDEOHµ�ELDV�DJDLQVW�1DWLRQZLGH��VHH�2,6$�DW���Q����DQG�WKH�FODLP�RI�

ELDV� UHPDLQV� ´XQUHVROYHGµ� DQG�´KLJKO\� UHOHYDQWµ� WR� WKH� WULDO� MXGJH·V�KDQGOLQJ�RI� WKH�

%HUJV·�DFFXVDWLRQV�WKDW�1DWLRQZLGH�FRQFHDOHG�SRUWLRQV�RI�WKH�FODLP�ILOH�GXULQJ�OLWLJDWLRQ��

,G�� DW� ��� 1HYHUWKHOHVV�� &KLHI� -XVWLFH� 6D\ORU� DOVR� LGHQWLILHG WKH ´ELDV� FRQFHUQµ DQG�

DUWLFXODWHG� KLV� SUHIHUHQFH� WR� UHPDQG� WKH� FDVH� RQ� WKDW� EDVLV�� 6HH 2,6$� DW� ��� �´,Q�

VXPPDU\��,�ZRXOGQ·W�XQGHUWDNH�WR�UHYLHZ�WKH�OHYHO�RI�GHIHUHQFH�RZLQJ�WR�D�IDFWILQGHU�

ZKLOH�D�FRORUDEOH�FKDOOHQJH�WR�KLV�LPSDUWLDOLW\�UHPDLQV�H[WDQW�µ���VHH�DOVR ���´,�FRQFOXGH�

WKDW��DW�PLQLPXP��WKH�FDVH�VKRXOG�EH�UHPDQGHG�WR�WKH�6XSHULRU�&RXUW�WR�UHVROYH�WKLV�

FKDOOHQJH�EHIRUH�XQOLPLWHG�GHIHUHQFH�ZRXOG�EH�FRQIHUUHG��HYHQ�WR�VXSSRUWHG�ILQGLQJV�µ�

$GGLWLRQDOO\��WKH 2,6$��DFNQRZOHGJHV�WKDW�WKHUH�H[LVW�´JRRG�UHDVRQV�WR�DFFRUG�D�IDLU�

DPRXQW� RI� GHIHUHQFH�� RQ� DSSHOODWH� UHYLHZ�� WR� D� WULDO� FRXUW·V� FROG�UHFRUG� IDFWXDO�

GHWHUPLQDWLRQV>�@µ��,G��DW����Q���� EXW�XQIRUWXQDWHO\��FRQFOXGHV�WKDW�WKHVH�́ JRRG�UHDVRQVµ�

GR�QRW�DSSO\�KHUH�EHFDXVH��´WKHUH�UHPDLQV�DQ�RXWVWDQGLQJ�DQG�FRORUDEOH�FKDOOHQJH�WR�

WKH�WULDO�MXGJH·V�QHXWUDOLW\�µ�,G�

7KH� FRQFOXVLRQV�RI� WKH�2,6$�� DQG�RI� WKH� 6XSHULRU�&RXUW�0DMRULW\�2SLQLRQ��

GHPRQVWUDWH�WKDW�WKH�GHIHUHQFH�RUGLQDULO\�DIIRUGHG�WKH�ILQGLQJV�RI�D�WULDO�FRXUW�MXGJH�

ZDV�QRW�DIIRUGHG�WR�-XGJH�6SUHFKHU�EHFDXVH�RI�D�FRORUDEOH�FODLP�RI�MXGLFLDO�ELDV� ,G� DW�

� :KLOH�WKH�6XSHULRU�&RXUW�0DMRULW\�2SLQLRQ�GRHV�QRW�H[SOLFLWO\�VWDWH�WKDW� MXGLFLDO�ELDV�IRUPHG�WKH�
EDVLV�RI�LWV�GHFLVLRQ�WR�JUDQW�-129��LW�LV�HYLGHQW�WKDW�WKLV�ZDV�D�IDFWRU��VLQFH�WKH�6XSHULRU�&RXUW�VSHQW�
IRXU� SDJHV� RI� LWV�2SLQLRQ� FULWLFL]LQJ� WKH� ODQJXDJH� RI� SRWHQWLDO� ELDV� FRQWDLQHG� LQ� -XGJH� 6SUHFKHU·V�
2SLQLRQ��6HH��H�J�� %HUJ�,,������$��G�DW�����������



�

�� Q��� 6WULNLQJO\��UDWKHU�WKDQ�VLPSO\�RUGHULQJ�D�QHZ�WULDO�EHIRUH�D�GLIIHUHQW�WULDO�MXGJH�

RU� UHPDQGLQJ� WKLV� PDWWHU� WR� WKH� 6XSHULRU� &RXUW� IRU� LWV� GHWHUPLQDWLRQ� UHJDUGLQJ�

1DWLRQZLGH·V ELDV�FODLP��VRPH�SXWDWLYH�PDMRULW\�RI�WKLV�&RXUW�DJUHHG�WKDW�WKH�GLVPLVVDO�

DQG�WDFLW�DIILUPDQFH�RI�WKH�6XSHULRU�&RXUW·V�HQWU\�RI�-129�LQ�IDYRU�RI�1DWLRQZLGH�ZDV�

SURSHU�EDVHG�XSRQ�D�ILQGLQJ�RI�DFWXDO�RU�SHUFHLYHG�ELDV�RQ�WKH�SDUW�RI�WKH�WULDO�MXGJH���

7KLV�ILQGLQJ�LV�LQ�WKH�IDFH�RI�FDVHV�OLNH�-RVHSK DQG�0F)DOO ZKHUH�WKLV�&RXUW�KDV�SUHYLRXVO\�

KHOG�WKDW�WKH�SURSHU�UHPHG\�IRU�D�ILQGLQJ�RI�WKH�PHUH�DSSHDUDQFH�RI�MXGLFLDO�ELDV�E\�D�

WULDO�MXGJH�VLWWLQJ�DV�D�IDFW�ILQGHU�ZDV�D�QHZ�WULDO��QRW��DV�KHUH��VLPSO\�PHWLQJ�RXW�́ IURQWLHU�

MXVWLFHµ�E\�WDNLQJ�DZD\�D�YHUGLFW�HQWHUHG�E\�D�WULDO�FRXUW�DQG�UDWKHU�WKDQ�DZDUG�D�QHZ�

WULDO��VLPSO\�ILQG�LQ�IDYRU�RI�WKH�RSSRVLQJ�SDUW\��RQ�WKH�PHULWV�

,Q�DGGLWLRQ�WR�WKH�2,6$·V�SUHIHUHQFH�IRU�UHPDQG�WR�WKH�6XSHULRU�&RXUW��WKH�2,65�

DOVR� VWDWHG� WKH� VDPH� SUHIHUHQFH� IRU� ´FRQVLGHUDWLRQ� RI� 1DWLRQZLGH·V� RXWVWDQGLQJ�

DSSHOODWH�LVVXHV�µ��,G� DW�����$FFRUG 6Q\GHU�%URWKHUV��,QF��Y��3D��3XEOLF�8WLOLW\�&RPP·Q������$��G�

�����3D���������3HU�FXULDP 2UGHU�JUDQWLQJ�$SSOLFDWLRQ�IRU�5HFRQVLGHUDWLRQ�RI�$SSHOOHH

DQG�UHPDQGLQJ�PDWWHU�WR�WKH�&RPPRQZHDOWK�&RXUW�WR�DGGUHVV�RXWVWDQGLQJ�DSSHOODWH�

LVVXHV��� �7KXV�� LW� DSSHDUV� WKDW� D�PDMRULW\�RI� WKH� -XVWLFHV�EHIRUH�ZKRP� WKLV� FDVH�ZDV�

SUHVHQWHG��WKH�SURSRQHQWV RI�WKH�2,6$�DQG�2,65��DJUHHG��DOEHLW�IRU�GLIIHUHQW�UHDVRQV��

WKDW�UHPDQG�WR�WKH�6XSHULRU�&RXUW�ZDV�DSSURSULDWH���6HH 2,6$�DW�������DQG�2,65�DW����

������

'HVSLWH�WKLV�IDFLDO�DJUHHPHQW�E\�IRXU�RI�WKH�PHPEHUV�RI�WKLV�&RXUW��D�TXRUXP���

WKH�UHDVRQV�IRU�UHPDQG�DUH�DSSDUHQWO\�GLIIHUHQW���1RWZLWKVWDQGLQJ WKH�UHVXOW�KHUH��WKH�



��

GH�IDFWR�DIILUPDQFH�RI�WKH�MXGJPHQW�RI�WKH�6XSHULRU�&RXUW�ZLWKRXW�DQ�2UGHU�RI�WKLV�&RXUW�

VSHFLILFDOO\� VR� VWDWLQJ��GRHV�QRW�DVVLVW� LQ�HQVXULQJ� WKH�SURWHFWLRQ�RI� WKLV�&RXUW� IURP�

HLWKHU�WKH�DSSHDUDQFH�RI�LPSURSULHW\ RU�WKH�HURVLRQ�RI�SXEOLF�FRQILGHQFH�LQ�WKH�MXGLFLDU\���

6HH /HDJXH�RI�:RPHQ�9RWHUV�RI�3D��Y��&RPPRQZHDOWK������$��G�������������3D������� �:HFKW��

-���VLQJOH�-XVWLFH�2SLQLRQ�GHQ\LQJ�$SSOLFDWLRQ�IRU�5HFXVDO��FLWLQJ�&RPPRQZHDOWK�Y��7KDUS��

����$��G�����������3D��������� �7R�WKH�FRQWUDU\�� LW�DSSHDUV� DW�RQFH�DV�VRPH�IRUP�RI�

´URXJKµ� RU� ´IURQWLHU� MXVWLFH�µ� DQG� WKH� W\SH� RI� GLVSRVLWLRQ�GULYHQ� UXOLQJ� QRUPDOO\�

HVFKHZHG�E\�WKH�6XSHULRU�&RXUW�LWVHOI���6HH ,Q�UH�0�3�������$��G�����������3D��6XSHU��

����� �´:H QRWH WKDW WKLV UXOLQJ� OLNH DOO RI RXU UXOLQJV� PD\ QRW EH GLVSRVLWLRQ�GULYHQ�µ��

'HVSLWH� WKH� %HUJV·� ODFN� RI� DFWXDO� RU� FRQVWUXFWLYH� NQRZOHGJH� RI� WKH� QHZO\�

LGHQWLILHG�FODLP�RI� MXGLFLDO�ELDV�E\�1DWLRQZLGH�� LW� LV� WKH�%HUJV�ZKR�ZLOO� QHYHUWKHOHVV�

VXIIHU�DQ�LUUHWULHYDEOH�ORVV�RI WKHLU�GXH�SURFHVV�ULJKWV�LI�WKLV�&RXUW·V�$XJXVW����������

2UGHU�UHPDLQV�XQFKDQJHG���

&21&/86,21

)RU� DOO� RI� WKH� IRUHJRLQJ� UHDVRQV�� WKLV�&RXUW� VKRXOG� JUDQW� WKLV� DSSOLFDWLRQ� IRU�

UHDUJXPHQW�DQG�RU��JUDQW�UHFRQVLGHUDWLRQ�DQG�DPHQG�WKH�$XJXVW����������SHU�FXULDP

2UGHU�VXFK�WKDW�WKLV�PDWWHU�LV�UHPDQGHG�WR�WKH�6XSHULRU�&RXUW�WR����� DGGUHVV�DQ\�RI�WKH�

RXWVWDQGLQJ�DSSHOODWH�LVVXHV��RU�����ZLWK�LQVWUXFWLRQV�WR�UHPDQG�WKH�FDVH�WR�WKH�WULDO�FRXUW�

IRU�D�QHZ�WULDO�EHIRUH�GLIIHUHQW�DQG�LPSDUWLDO�MXGJH�



��

5HVSHFWIXOO\�VXEPLWWHG�

'DWHG��6HSWHPEHU�������� BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

.HQQHWK�5��%HKUHQG
%(+5(1' /$:*5283� //&
7KH�3LWWVEXUJKHU��6XLWH�����
����)RUEHV�$YHQXH
3LWWVEXUJK��3$������
��������������

�V��%HQMDPLQ�-��0D\HUVRQ
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
%HQMDPLQ�-��0D\HUVRQ
0$<(5621�/$:� 3&
��1RUWK�6XQQ\EURRN�5RDG
3RWWVWRZQ��3$������
�������������



��

&(57,),&$7,21�2)�&203/,$1&(�:,7+�7<3(�92/80(�
/,0,7$7,21��7<3()$&(�5(48,5(0(176�

$1'�7<3(�67</(�5(48,5(0(176

7KLV�SHWLWLRQ�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQV�RI�3D��5��$SS��3��

�����D�����EHFDXVH�WKLV�EULHI�FRQWDLQV������ ZRUGV�H[FOXGLQJ�WKH�SDUWV�H[HPSWHG�E\�

3D��5��$SS��3�������E��

7KLV�SHWLWLRQ�FRPSOLHV�ZLWK�WKH�W\SHIDFH�DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�3D��

5��$SS��3������D�����DQG������F��EHFDXVH�WKLV�EULHI�KDV�EHHQ�SUHSDUHG�LQ�D�

SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�XVLQJ�0LFURVRIW�:RUG������LQ����SRLQW�*DUDPRQG�

IRQW�

5HVSHFWIXOO\�VXEPLWWHG�

'DWHG��6HSWHPEHU�������� �V��%HQMDPLQ�-��0D\HUVRQ
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
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